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In recent years, students accused of sexual harassment and/or sexual violence on college campuses have filed an increasing number of lawsuits against colleges and universities. Typically, the plaintiffs in such lawsuits allege that the policies and procedures employed by schools in the investigation and resolution of such claims are biased against the accused parties and inconsistent with fundamental notions of fairness and due process. The recent prevalence of these lawsuits suggests that this will be an emerging area of litigation in coming years. This article seeks to identify and analyze the legal theories that are likely to be litigated as lawsuits continue to arise in this context.


These lawsuits have arisen in a climate in which sexual assault on campus has been a major issue for colleges and universities. In accordance with Title IX of the Education Amendments of 1972 (“Title IX”) and applicable regulations and guidance from the United States Department of Education’s Office for Civil Rights (“OCR”), schools that receive federal funding (“Recipients”) have certain obligations for investigating and handling claims of sexual assault. If Recipients are found to be non-compliant with these obligations, OCR has the authority to revoke federal funding from the school. According to one author, a loss of federal funding could equate to a loss of more than a half a billion dollars for a Recipient.

On or about April 4, 2011, OCR issued what is commonly known as the “Dear Colleague Letter” to Recipients. The Dear Colleague Letter purported to provide clarification regarding the obligations of Recipients for compliance with Title IX. For example, the Dear Colleague Letter advised schools that in order to be compliant with Title IX, they must apply a preponderance of the evidence standard when evaluating any claim for sexual harassment or sexual violence. Any school using a higher burden of proof, such as a clear and convincing evidence standard, would be considered non-compliant and could lose federal funding. The Dear Colleague Letter also provided additional instruction regarding procedures and requirements for investigating and evaluating claims of sexual harassment.


In response to the Dear Colleague Letter, many schools and universities revised or supplemented procedures for addressing sexual harassment claims in order to ensure compliance with Title IX. Critics of the new procedures, including the faculty at both Harvard Law School and Penn Law School, have asserted that the threat of revocation of federal funding has caused Recipients to adopt procedures that are unfair and biased as against the accused party, as well as inconsistent with fundamental notions of fairness and due process. The lawsuits filed against colleges and universities by parties accused of sexual assault have sought to recover damages from schools on these same grounds. 

This article seeks to analyze the issues that will likely be litigated in these lawsuits, as the authors expect that this will continue to be an emerging area of litigation in coming years. In order to provide the appropriate context for this discussion, the article first provides an overview of Title IX and OCR guidance for compliance with Title IX, including the Dear Colleague Letter. From there, the article discusses the criticisms that various parties have raised with regard to the new procedures adopted by Recipients, using the Harvard and Penn Law School faculties’ criticisms as illustrative examples. The article also touches upon the consequences of non-compliance for Recipients, using Tufts University as an example. Finally, the article discusses the allegations raised in recent cases filed in Massachusetts to provide the reader with specific examples of the allegations that are made by plaintiffs in these lawsuits.


With that backdrop, the article then analyzes the legal issues that arise in these lawsuits. In doing so, the article focuses on Massachusetts cases, but the recent prevalence of lawsuits is not limited to any one jurisdiction. As such, the discussion of legal theories in Massachusetts cases will be applicable to readers in various jurisdictions as these lawsuits continue to emerge in coming years. 

I.
TITLE IX AND OCR GUIDANCE

Title IX and its implementing regulations from the Department of Education (“Department”) prohibit discrimination on the basis of sex in education programs or activities operated by institutions that receive federal financial assistance.
 As a condition of receiving financial assistance from the Department, Recipients must provide assurance that their education programs or activities will be compliant with Title IX and its regulations.


A.
OCR’s Revised Sexual Harassment Guidance – 2001


On January 19, 2001, OCR published its Revised Sexual Harassment Guidance (“2001 Guidance”).
 The 2001 Guidance purported to “provide the principles that a school should use to recognize and effectively respond to sexual harassment of students in its program as a condition of receiving Federal financial assistance.” The stated purpose of the 2001 Guidance was to “eliminate discrimination based on sex in education programs and activities receiving Federal financial assistance.” 

The 2001 Guidance contains a paragraph under the heading “Due Process Rights of the Accused.” That portion of the 2001 Guidance provides, in relevant part, as follows:
…The Constitution also guarantees due process to students in public and State-supported schools who are accused of certain types of infractions. The rights established under Title IX must be interpreted consistent with federally guaranteed due process rights involved in a complaint proceeding… Procedures that ensure the Title IX rights of the complainant, while at the same time according due process to both parties involved, will lead to sound and supportable decisions… Schools should be aware of these rights and their legal responsibilities to individuals accused of harassment.


The 2001 Guidance also provides guidance for Recipients on other topics with regard to investigation and handling of sexual assault claims, including notice of applicable procedures, designation of a Title IX coordinator and the impact of criminal investigations. 

B.
Dear Colleague Letter

The Dear Colleague Letter, which was sent to Recipients on or about April 4, 2011, supplemented the 2001 Guidance. The Dear Colleague Letter confirmed that sexual harassment of students, which includes acts of sexual violence, is considered a prohibited form of sex discrimination for purposes of Title IX. The Dear Colleague Letter purported to assist Recipients in meeting obligations regarding the handling of claims of sexual harassment and sexual violence. As part of that guidance, the letter set forth certain procedural requirements, including the dissemination of a notice of nondiscrimination, designation of an employee to coordinate compliance and adoption and publication of grievance procedures. 

For purposes of this article, the most relevant portions of the Dear Colleague Letter are the requirements for the prompt and equitable resolution of sex discrimination complaints, specifically with regard to the “adequate, reliable, and impartial investigation of complaints.” Under that heading, the Dear Colleague Letter provides as follows with regard to the impact of criminal investigations on Title IX investigations:

Conduct may constitute unlawful sexual harassment under Title IX even if the police do not have sufficient evidence of a criminal violation. In addition, a criminal investigation into allegations of sexual violence does not relieve the school of its duty under Title IX to resolve complaints promptly and equitably. 

[…]

Schools should not wait for the conclusion of a criminal investigation or criminal proceeding to begin their own Title IX investigation and, if needed, must take immediate steps to protect the student in the educational setting. 


The Dear Colleague Letter also makes clear that in order for a Recipient to be Title IX complaint, it must apply a preponderance of the evidence standard in evaluating complaints of sexual harassment:
Thus, in order for a school’s grievance procedures to be consistent with Title IX standards, the school must use a preponderance of the evidence standard (i.e., it is more likely than not that sexual harassment or violence occurred). The “clear and convincing” standard (i.e., it is highly probable or reasonably certain that the sexual harassment or violence occurred), currently used by some schools, is a higher standard of proof. Grievance procedures that use this higher standard are inconsistent with the standard of proof established for violations of the civil rights laws, and are thus not equitable under Title IX. Therefore, preponderance of the evidence is the appropriate standard for investigating allegations of sexual harassment or violence. 


The Dear Colleague Letter also provides guidance with regard to requirements that the parties have an “equal opportunity to present relevant witnesses and other evidence,” requiring that the complainant and the alleged perpetrator be afforded similar and timely access to any information that will be used at the hearing. The letter also provides that if a school chooses to allow the parties to have lawyers participate in the proceedings, it must do so equally for both parties. Similarly, any restrictions on the participation of lawyers who are present must be applied equally. 

The Dear Colleague Letter also provides that all persons involved in implementing a Recipient’s grievance procedures must have training or experience in handling complaints of sexual harassment and sexual violence, as well as the Recipient’s grievance procedures. OCR also recommends that in sexual violence claims, the fact-finder and decision-maker should have adequate training or knowledge regarding sexual violence. 


The Dear Colleague Letter states in a footnote that Recipients should look to the 2001 Guidance with regard to the due process rights of an accused party. Otherwise, the only references to due process rights of the accused are a statement that a public or state-supported school must provide due process and a statement that schools should ensure that steps taken to afford due process to the accused “do not restrict or unnecessarily delay the Title IX protections for the complainant.” 


C.
2014 – Question and Answer Guidance

On or about April 29, 2014, OCR published a document entitled “Questions and Answers on Title IX and Sexual Violence” (hereinafter, “Question/Answer Guidance”). The Question/Answer Guidance purported to be a “significant guidance document” that would provide Recipients with information to assist them in meeting Title IX obligations and to provide members of the public with information about their rights.
 The Question/Answer Guidance was largely consistent with the 2001 Guidance and the Dear Colleague Letter and provided as follows with regard to due process requirements:
The rights established under Title IX must be interpreted consistently with any federally guaranteed due process rights. Procedures that ensure the Title IX rights of the complainant, while at the same time according any federally guaranteed due process to both parties involved, will lead to sound and supportable decisions. Of course, a school should ensure that steps to accord any due process rights do not restrict or unnecessarily delay the protections provided by Title IX to the complainant. 

The Question/Answer Guidance also reaffirmed numerous other statements from prior guidance, including the requirement that Recipients must apply a preponderance of the evidence standard. This document also provided that Title IX does not require a hearing for sexual assault claims and that if a hearing is held, OCR does not require the complainant to be present for the entire hearing and OCR does not require that a school allow cross-examination of witnesses, including the parties, if they testify at the hearing. 

In response to a question regarding the elements that a Title IX investigation should include, the document stated that a school “should coordinate with any other ongoing school or criminal investigations” to the extent possible. However, the Question/Answer Guidance explicitly states that a school should not wait for the conclusion of a criminal investigation or criminal proceeding before beginning its own Title IX investigation. Further, the Question/Answer Guidance states that a school “should not delay its investigation until the ultimate outcome of the criminal investigation or the filing of any charges.” 
II.
CONSEQUENCES OF NON-COMPLIANCE

In the wake of recent attention given to the issue of sexual assault on college campuses, OCR and other representatives of the Department of Education have made it increasingly clear that OCR is willing to revoke federal funding if a Recipient is not in compliance with Title IX. At a July 2014 conference at Dartmouth College, Assistant Secretary for Civil Rights at the Department of Education Catherine Lhamon made clear that she would strip federal funding from any Recipient found to be non-compliant. “Do not think it’s an empty threat,” Lhamon warned. “It’s one I’ve made four times in the 10 months I’ve been in office. So it’s one that’s very much in use.”


OCR has actively investigated a number of schools with potential compliance issues. In a statement from May 1, 2014, OCR published a list of more than fifty academic institutions under investigation for possible violations of federal law for handling of sexual violence and harassment complaints.


OCR’s investigation of Tufts University provides an illustrative example of the pressures exerted during an OCR investigation. Tufts’ Title IX issues arose out of a complaint that the University failed to adequately respond to a student’s complaint that she was sexually assaulted in 2010. On April 17, 2014, Tufts and OCR entered into a “Voluntary Resolution Agreement.” That agreement set forth a number of steps that Tufts had voluntarily agreed to take in order to resolve Title IX compliance issues that OCR identified during its investigation of the 2010 complaint. Tufts agreed to, among other things, comply with requirements regarding the retention of a Title IX Coordinator, continue the work of a sexual misconduct prevention task force, revise its grievance policies and procedures, and improve documentation of all complaints. 

After Tufts executed the Voluntary Resolution Agreement, it was informed that OCR believed its current policies were non-compliant with Title IX requirements.
 Tufts responded to this development by revoking its assent to the Voluntary Resolution Agreement and issuing a statement regarding its position. In that statement, Tufts stated that OCR’s position on its current policies had “no basis in law.” Tufts asserted that it had spent four years working with OCR to ensure that it was compliant with Title IX, undertaking steps set forth in the Voluntary Resolution Agreement and complying with “evolving guidance” from OCR, including the guidance set forth in the Dear Colleague Letter. Tufts vehemently denied that its policies were currently non-compliant, stating that it “could not, in good faith, allow [its] community to believe that [it was] not in compliance with such an important law.”  

OCR responded to Tufts in a published letter dated April 28, 2014.
 In the April 28 letter, OCR maintained its position that Tufts was currently non-compliant with Title IX and asserted that Tufts’ decision to revoke its signature from the Voluntary Resolution Agreement constituted a material breach of that agreement. OCR also notified Tufts that it may initiate administrative enforcement or judicial proceedings to enforce specific terms of the agreement. OCR gave Tufts sixty days to become compliant. In another statement published April 28, 2014, OCR specifically warned that it “may move to initiate proceedings to terminate federal funding of Tufts or to enforce the agreement.”


On May 9, 2014, notwithstanding its prior vehement denial of OCR’s findings, Tufts issued a statement that it had agreed to recommit to the Voluntary Resolution Agreement and work with OCR to address OCR’s concerns regarding its current policies and procedures.  
III.
CRITICISMS OF NEW PROCEDURES


A number of critics have expressed concern regarding the impact of new procedures adopted by Recipients on students accused of sexual harassment. In particular, faculty members from Penn Law School and Harvard Law School authored open letters regarding these issues. While the faculty of both schools recognized the importance of protecting students from sexual misconduct, both letters stated that the policies adopted by their respective schools impinged too strongly upon the rights of accused students. These letters are summarized below to provide context to the concerns raised by critics of Recipients’ responses to the Dear Colleague Letter. 


A.
Penn Law School

On or about February 18, 2015, members of the Penn Law School faculty issued an open letter (“Penn Open Letter”) regarding concerns about the rights of accused parties under the procedures adopted by Penn. The Penn faculty expressed concern that “OCR has used threats of investigation and loss of federal funding to intimidate universities into going further than even the guidance requires.” The concerns addressed in the Penn Open Letter provide insight into concerns about programs that are adopted nationwide in response to the Dear Colleague Letter. 


According the Penn Open Letter, under the new protocol adopted by Penn, an investigating officer would review a complaint. If the officer determined that the complaint merited a complete investigation, the officer and a member of the faculty or administration (referred to as the “investigative team”) would conduct that investigation. Neither the accused nor the complainant is permitted to present statements, seek the production of evidence or question witnesses during that investigation. The investigative team then provides a report with its conclusions. If the investigative team finds by a preponderance of the evidence that the accused student is responsible, a hearing will take place and the investigative team’s report will be provided to the panel. 

The Penn faculty expressed a number of concerns regarding this process. First, although the panel is required to review evidence at a hearing, the panel may defer to the findings of the investigative team which conducted a complete investigation. Second, the faculty noted that the Penn protocol prohibits lawyers or other representatives of the accused from cross-examining any witness against the accused. The faculty instead advocated for reasonable limitations on cross-examination. Third, the Penn Open Letter opined that the results of such hearings could be tainted by the risk of losing federal funding if the Recipient is deemed to have not properly addressed the complaint. Fourth, the faculty noted that a severe sanction did not require a unanimous panel under the Penn protocol. Finally, the faculty believed that the protocol did not adequately protect the accused student’s right against self-incrimination in cases in which there may be a criminal prosecution. 

B.
Harvard Law School


Members of the Harvard Law School faculty authored a similar letter (“Harvard Open Letter”) regarding the sexual harassment policy and procedures adopted by Harvard. The Harvard Open Letter stated that the procedures adopted by Harvard “lack the most basic elements of fairness and due process, are overwhelmingly stacked against the accused, and are in no way required by Title IX law or regulation.” The Harvard faculty identified specific concerns with the Harvard procedures, including the following:
1.
The absence of any adequate opportunity to discover the facts charged and to confront witnesses and present a defense at an adversary hearing. 

2.
The lodging of the functions of investigation, prosecution, fact-finding, and appellate review in one office, and the fact that that office is itself a Title IX compliance office rather than an entity that could be considered structurally impartial. 

3.
The failure to ensure adequate representation for the accused, particularly for students unable to afford representation. 

The Harvard Open Letter also expressed concern regarding specific policies at Harvard, including:
1.
Adopting a definition of sexual harassment that goes significantly beyond Title IX and Title VII law. 

2.
Adopting rules governing sexual conduct between students both of whom are impaired or incapacitated. 


The Harvard faculty therefore requested that the school withdraw its new policy and seek to create a more balanced approach for addressing sexual conduct and misconduct. The ultimate goal, according to the Harvard Open Letter, should be to “fully address sexual harassment while at the same time protecting students against unfair and inappropriate discipline, honoring individual relationship autonomy, and maintaining the values of academic freedom.” 


One of the faculty members who signed the Harvard Open Letter was Nancy Gertner, who was a federal judge for 17 years before coming to Harvard and describes herself as “an unrepentant feminist” and “a longtime litigator on behalf of women’s rights.”
 In an article published with The American Prospect in 2015, Gertner touched upon the concerns that led her to join in the Harvard Open Letter. Gertner described the policies and procedures adopted by Harvard in 2014 as “the worst of both worlds, the lowest standard of proof, coupled with the least protective procedures.”

Gertner cited a number of factors in Harvard’s new procedures that could create bias in favor of the complainant and could be fundamentally unfair to an accused student. For instance, Gertner further warned that the preponderance of the evidence standard that is mandated by OCR, “coupled with media pressure, effectively creates a presumption in favor of the woman complainant” because schools risked negative publicity or revocation of funding if they found against a complainant, but no complaints if the school finds in favor of the complainant. Gertner also noted that the policies granted too much power to the Title IX compliance office, which she cautioned is “hardly an impartial entity” because it is that office’s job “to see to it that Harvard’s funding is not jeopardized on account of Title IX violations.” Gertner also cited the lack of a requirement for a hearing at which both sides could offer testimony and cross-examine witnesses. In addition, Gertner referenced the lack of any meaningful opportunity for discovery of the facts charged and any supporting evidence and a lack of involvement of attorneys for the respective parties. 

The concerns raised by Gertner and the remaining faculty members from both Harvard and Penn Law Schools are representative of the concerns raised by other critics of procedures adopted at other schools. Again, the dispute regarding the competing interests of prevention of sexual assault and protecting the rights of accused students is beyond the scope of this article. Nonetheless, an understanding of these criticisms is essential so that the reader can understand the way in which these competing interests shape the legal disputes that arise in the lawsuits that are the subject of this article. 
IV.
SPECIFIC CASE EXAMPLES


There have been a number of lawsuits filed in recent years against Recipients by individuals accused of sexual harassment. In order to provide concrete examples of the issues raised by plaintiffs in such lawsuits, this article summarizes the allegations of recent Massachusetts cases in this context.
 The Massachusetts cases provide a representative example of the legal issues that are being litigated in similar cases across the country. 

A.
Doe v. Trustees of Boston College


The most recent case filed in Massachusetts is a claim filed by a student (identified in the pleadings as “John Doe”) against the Trustees of Boston College and other individuals involved in the handling of a claim against Doe. The allegations of Doe’s complaint are set forth below. 


1.
Incident and Criminal Investigation

According to the complaint, the underlying incident occurred during an event sponsored by a Boston College (“BC”) student organization on a cruise ship in Boston Harbor. Approximately 600 students attended the event and the ship was at capacity. Doe, who was covering the event for his school newspaper, was making his way through the crowd towards some friends when a female student (identified in the pleadings as “A.B.”) turned and yelled at him. Doe claims to have not been aware of what A.B. was upset about and another student (identified in the pleadings as “J.K.”) allegedly turned to him and said “sorry, dude, that was my bad” and laughed. Minutes later, Doe was taken away by security guards and then arrested by the Massachusetts State Police when the ship arrived at the pier.  


Doe later learned that A.B. claimed she had been dancing with her friend “Betsy” when she felt a hand go up her dress from the back and penetrate her with two fingers. When she turned around, she saw Doe “staring at [her] with a weird look.” Betsy, who was facing A.B. at the time of the alleged assault, did not see it occur. 

After the incident, J.K. apparently took “unusual interest” in what happened to Doe even though they barely knew each other, texting various people, including Doe. When J.K. was interviewed by a private investigator, he claimed to have been too drunk to recall the incident and had no response to the claim that he made the “my bad” statement to Doe other than to say “Oh, that’s weird.” When J.K. was told about the allegation, he allegedly stated “What a bitch. What kind of girl goes to a dance floor like that and doesn’t expect to get touched or grabbed.” 
Criminal charges were filed against Doe, but were eventually dropped by the District Attorney’s Office. During the criminal investigation, forensic tests showed that there was no blood or DNA detected on Doe’s hands. The cruise ship’s surveillance video allegedly showed that Doe was standing 4-6 feet from A.B. with his hand above his head at the time of the assault with at least 2-3 people in between them. Doe also apparently passed a polygraph test with no evidence of deception. 


2.
Investigation by School
The complaint alleges that the incident was first recorded by a BC police officer on a school document titled “Sexual Assault Notification Form.” Doe alleges that this form was prejudicial because it was factually inaccurate. Specifically, Doe claims that the report stated that he was dancing with A.B. at the time of the incident and that A.B. saw him commit the act. The form was allegedly distributed to various departments within the school and “led to an immediate summary suspension.”  
Doe further alleges that the Dean’s Office initially refused to meet with him and his father in the days after the incident. When a representative of the Dean’s Office met with Doe and his father four days after the incident, Doe was allegedly told that he “he could save his explanation for the hearing” and was not able to give his version of events. Doe’s father made a request during that meeting to delay the hearing until the criminal investigation had been completed, but was told that Title IX required the school to go forward without delay, even without evidence that may be developed in the criminal investigation. At a later meeting, Doe was allowed to review but was not provided with a copy of a statement that A.B. had written with assistance of someone from the Dean’s Office. The complaint also alleges that other witness statements were not provided to Doe during further meetings. 

The administrative hearing board for Doe’s case was comprised of various school administrators, a visiting professor at the law school, and an undergraduate student. Doe claims that the chairperson was “openly hostile” to him in words and attitude and served as a de facto prosecutor rather than a neutral arbiter. While there was no transcript of the hearing, the complaint summarizes the substance of the testimony. Apparently, A.B. again testified that she did not see the assault and claimed that she knew Doe was the perpetrator because of the “weird look” on his face. Doe raised his belief that J.K. should be investigated and that forensic and video evidence, when completed, would exonerate him. Doe’s friends testified that they were watching Doe cross the dance floor at the time and did not see any assault. They also corroborated his testimony that Doe was sober. Betsy also testified that she did not see Doe assault A.B. The board refused to allow the investigator who previously interviewed J.K. to testify because he did not personally witness the incident. At the conclusion of the hearing, Doe asked the board to keep the process open until the forensic and video evidence were completed. 
The school declined to keep the investigation open and Doe was found responsible by BC for “indecent assault and battery” although he was allegedly never charged with that count and the count was not defined by BC’s procedures. The board also concluded that it was less likely than not that A.B. had been penetrated and that there was only “unwanted touching in a sexual nature.” Doe was suspended for three semesters, banned from residing in or entering university housing and lost senior week privileges. Doe submitted a request for an appeal, which was denied. At the request of Doe’s parents, the school re-opened the investigation after the criminal charges were dropped, but the school still determined that there was no basis to justify a reconsideration of the case. 
B.
Bleiler v. Holy Cross


Edwin Bleiler filed a lawsuit against the College of the Holy Cross (“Holy Cross”) based on the college’s handling of a sexual assault claim against him by another student. The court entered summary judgment in favor of Holy Cross in that case, and the pleadings and other court filings therefore provide insight regarding the perspectives of the parties and the courts in these cases. 
Bleiler alleged that he was a full-time student at Holy Cross from September 2007 until he was expelled from the school on May 26, 2011, which was scheduled to be the day of his graduation. At the time of his expulsion, Bleiler had completed all of the necessary coursework to complete his degree. In early May 2011, a female student made a complaint to the college that she had engaged in sexual intercourse with Bleiler at a time when she was intoxicated and therefore unable to give effective consent. Bleiler maintained that the female student was not incapacitated and that all sexual conduct was consensual. 
A hearing was scheduled where a panel consisting of two professors, an administrative staff member and two students evaluated the claim and ultimately recommended that Bleiler be expelled. The hearing transcript, which was attached to the summary judgment motion of Holy Cross, shows that Bleiler represented himself during the hearing, making his own opening and closing statements and questioning witnesses. Bleiler’s complaint alleged a number of perceived shortcomings in the procedures that led to his expulsion, including failure to give proper consideration to concerns about potentially biased panel members, the hearing coordinator’s presence during the panel’s deliberations and allowing the complainant to testify regarding her sexual history. The decision was appealed and affirmed by the President of Holy Cross.


C.
Doe v. Amherst College


The plaintiff in the Doe v. Amherst case alleged that he was denied his diploma in the days before he was set to graduate from Amherst College (“Amherst”) based on Amherst’s decision to re-open an investigation into an incident that allegedly occurred during the plaintiff’s freshman year. 

The plaintiff’s complaint alleged that he had a consensual sexual encounter with his openly gay roommate in December 2009. The roommate, referred to as “STUDENT A” in the complaint, thereafter made a report to Amherst officials that the encounter was not consensual. After two other unrelated incidents involving trespassing while intoxicated, the plaintiff met with Amherst staff and it was decided that the college would place the plaintiff on a medical withdrawal for a year rather than impose a disciplinary suspension. At the end of 2010, the plaintiff was re-admitted to Amherst. The plaintiff claimed to have thrived after re-entering Amherst, maintaining a GPA of 3.66 and being selected for a “Green Dean” fellowship, whereby he would work with the admissions office and represent Amherst at high schools and college fairs across the country. 
On May 16, 2014, hours before the plaintiff was set to take his last final examination at Amherst, the plaintiff was notified that a school representative wanted to speak with him about an “urgent matter.” After completing his examination, the plaintiff walked out the door and saw an Assistant Dean of Students waiting to escort him to the Office of Student Affairs, where he was informed that the school would be re-opening its investigation into the December 2009 incident. The plaintiff was also informed that he would not receive his degree until the investigation was completed, causing him to be precluded from participating in graduation ceremonies. The plaintiff was later informed that the “Green Dean” fellowship offer had been rescinded because he posed a danger to teenage applicants. 
The plaintiff subsequently followed up with the President of Amherst, who told him that the college’s Title IX coordinator was made aware of the 2009 incident and discovered that the college failed to comply with Title IX and the Student Handbook with regard to their handling of that incident. The President also stated that the medical leave was not a substitution for investigation and adjudication of the report of the roommate and that the school would be beginning a formal investigation and process of adjudication. 
The plaintiff’s complaint alleges that Amherst’s decision to re-open its investigation was colored by the college’s response to criticism for not complying with Title IX in the investigation of other incidents involving allegations of sexual assault. The complaint specifically references the issuance of the Dear Colleague Letter, other cases of alleged sexual assault between the 2009 incident and the re-opening of the investigation into the plaintiff’s case, as well as Amherst’s responses to pressure to become complaint with Title IX. 

D.
Doe v. Williams College

The plaintiff in Doe v. Williams College alleged that he was wrongfully expelled after being accused of sexual assault in November 2012. In that case, the plaintiff alleged that the complainant admitted that he had asked for and received consent to engage in sexual intercourse, but the complainant alleged that the intercourse exceeded the bounds of what she consented to. The plaintiff claimed that all sexual conduct was consensual and that he did not knowingly or intentionally engage in acts beyond those to which the complainant had consented. 


The plaintiff alleged bias in Williams’ sexual misconduct policy as well as the policies and procedures for its execution. More specifically, the plaintiff first alleged that the policy was biased as written because, among other things, it referred to complainants as “victims,” presupposing the guilt of the accused; provided a list of victim’s rights without providing accused parties with the same rights; and the policy had only been applied as against males, with all six accused parties being found guilty. The plaintiff also alleged that the procedures in his case were improper, stating that he was not given proper notice of the complaint, and that the investigation and hearing were biased in favor of the complainant.    
V.
LEGAL ANALYSIS

As can be seen from the descriptions of the allegations of the plaintiffs in the cases cited above, the plaintiffs in these lawsuits typically claim to have been aggrieved by procedures and results that they believe to have been biased and in violation of basic rights of fairness and due process. This area of law is still developing and very few cases have been resolved by trial or dispositive motion. As such, there is not extensive precedent at this time, and the precedent that does exist will likely not be applicable to all factual circumstances. This article therefore seeks to analyze the primary legal theories that have been raised by plaintiffs thus far, as well as other potential theories that the authors expect may be pursued as further cases continue to be filed. 

A.
Breach of Contract

One of the most common causes of action raised in these cases is for breach of contract against the school. The premise of such a claim is that the students and the school enter into an enforceable contract in the form of the student handbook or other similar document and that the procedures employed by the school in the investigation and/or prosecution of claims of sexual harassment violate the terms of the contract.
 


1.
Breach of Specific Procedural Provisions


In many cases, plaintiffs will allege that a school has violated a specific procedural requirement that is promised in the school’s handbook. For instance, in Bleiler, the plaintiff alleged that the school breached its contract by, among other things, allowing members with conflicts of interest and/or bias against the plaintiff to serve on the hearing panel. The handbook contained a provision setting forth rules regarding potential conflicts of interest among board members. That provision included requirements that the accused student be notified of the identities of the board members in advance, a mechanism for notifying the school of the perceived conflict and a procedure by which the school evaluated the conflict. 

The court entered summary judgment in favor of Holy Cross on the plaintiff’s breach of contract claim. The court began its analysis from the premise when interpreting contracts between students and their academic institutions, Massachusetts courts “employ the standard of reasonable expectation – what meaning the party making the manifestation, the university, should reasonably expect the other party to give it.” In other words, the court applied a standard by which the contract should be interpreted in accordance with the expectations of an objectively reasonable school. The court held that there was no breach of contract because none of the contract documents “created obligations that are in conflict with the College’s actions or where the College did not comply with the reasonable expectations generated by the Handbook and related documents.” As it pertained to the conflict of interest issue, the court held that Holy Cross had complied with the specific obligations with regard to the procedure for evaluating conflicts of interest.
Implicit in the Bleiler decision is the notion that if, under different circumstances, a school’s actions are in conflict with the provisions of its own handbook, or if the school does not comply with reasonable expectations generated by the handbook, the school can be liable to the accused student. As such, breach of contract with regard to specific procedural provisions remains a viable theory of relief for an accused student under Massachusetts law at this time. 

2.
Breach of Contract – Due Process

Other complaints have framed the breach of contract issue as an issue of due process and/or fundamental fairness. For example, in the Doe v. Boston College case, the breach of contract count notes that the contract contains an implied covenant of good faith and fair dealing as well as provisions entitling an accused student to, inter alia, “due process” and “a fair procedure which is appropriate to the circumstances.” The complaint alleges that the process employed by BC breached the guarantees of due process, fundamental fairness, certain contractual provisions and the implied covenant of good faith and fair dealing. 
The summary judgment decision in Bleiler only briefly discussed the issue of a breach of contract claim for the right to a “fair process.” The court found that Holy Cross did not breach any provision of the contract under the “reasonable expectation test” and parenthetically noted that this decision included the right to a “fair process.” Likewise, the court suggested that the implied covenant of good faith and fair dealing should be reviewed under the “reasonable expectations” test. The court did not preclude such a claim in all circumstances, but held that where the plaintiff provided “no probative evidence” that Holy Cross had not met the reasonable expectations underlying its handbook and related documents, Holy Cross was entitled to summary judgment.


The Bleiler decision implies that where a plaintiff is able to produce sufficient probative evidence that a school or university did not meet the reasonable expectations of any contract document with a student, the plaintiff may be able to prevail on a breach of contract claim founded in the breach of a provision relating to due process, fundamental fairness and/or good faith and fair dealing. 
The viability of this cause of action will be worth observing as more and more cases are filed arising out of similar disputes. As discussed below, courts are generally reluctant to afford due process rights to students at private universities. However, the primary allegations of the aggrieved students in these lawsuits are typically derived from the deprivation of rights of due process and fairness. If plaintiffs are able to successfully assert a cause of action for the deprivation of such rights under a breach of contract theory, plaintiffs will be provided with a significant avenue of recourse against Recipients that adopt policies that do not adequately protect the rights of accused students. 

B.
Violation of Title IX


The complaints filed against Recipients typically allege that the Recipient’s conduct in the 
investigation and disposition of the claims against the accused parties has violated Title IX. Title IX is enforceable in federal court through an implied private right of action for monetary damages as well as injunctive relief. Yusuf v. Vassar College, 35 F.3d 709, 714 (2d Cir. 1994).
 Title IX bars the imposition of discipline by Recipients “where gender is a motivating factor in the decision to discipline.” Id. at 715; Harris v. Saint Joseph’s University, 2014 WL 1910242 (E.D. Pa. 2014). Generally, plaintiffs who challenge disciplinary proceedings on grounds of gender bias under Title IX fall within four categories: 1) plaintiffs who claim an erroneous outcome; 2) plaintiffs who claim selective enforcement; 3) plaintiffs who allege deliberate indifference; and 4) plaintiffs who allege an “archaic assumptions” standard. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 756 (E.D. Tenn. 2009). Under all such theories, the alleged wrongful conduct must be linked to a gender bias. 


1.
Erroneous Outcome 

In order for a plaintiff to prevail on a Title IX claim against a Recipient based on an erroneous outcome theory, the plaintiff must show that the outcome was in fact erroneous and that gender bias was a “motivating factor” behind the erroneous finding. Yusuf, 35 F.3d at 714. There are at least two cases where a complaint has survived a motion to dismiss a Title IX Claim based on an erroneous outcome theory in the context of the investigation of a sexual harassment/assault claim. Yusuf, 35 F.3d at 715-716; Wells v. Xavier University, 7 F. Supp. 3d 746, 751 (S.D. Ohio 2014). 


Yusuf involved a claim by a student against Vassar College, which arose out of allegations that the student had sexually harassed his roommate’s girlfriend. The student denied all sexual harassment and alleged that the girlfriend brought false charges against him in retaliation for a criminal complaint that the student filed against the roommate. Yusuf was suspended by Vassar as a result of the allegations of sexual harassment. In his complaint against the school, the student alleged, inter alia, that Vassar had “historically and systemically” rendered verdicts against males in sexual harassment cases, based solely on their gender, and that male respondents are “invariably found guilty, regardless of the evidence, or lack thereof.” Yusuf, 35 F.3d at 713. The court found that the student’s allegations sufficiently alleged a Title IX claim—at least for purposes of a motion to dismiss—based on the allegations that the outcome was incorrect in combination with the allegations that the procedure was biased against males. 

Wells involved a claim by a student against Xavier University, which arose out of allegations that the student had sexually assaulted his resident advisor. The accused student claimed that all sexual conduct was consensual. Interestingly, the court found a link to gender bias in the student’s allegations that he was made into a scapegoat after OCR launched an investigation of the school based on the school’s handling of prior sexual assault claims. The accused student alleged that the school rushed to judgment in order to demonstrate a stronger response to a male student accused of sexual assault. 

The Yusuf and Wells cases suggest that federal courts will allow accused students to proceed on Title IX claims against Recipients based on erroneous outcome. However, in order to prevail on such a claim, a student will be required to prove that the Recipient acted with gender bias. This evidentiary issue was raised in the Bleiler summary judgment decision.  

The Bleiler decision recognized that the First Circuit had not addressed the applicable standard for evaluating sex-based Title IX claims in the context of student disciplinary proceedings and declined to adopt a specific standard. Instead, the court determined that the plaintiff had not cited competent evidence and specific facts to support a Title IX claim under any theory raised in his complaint. The Bleiler court found that there was no genuine dispute of material fact as to whether the school’s code of conduct was facially biased against men. Bleiler argued that the Holy Cross handbook—particularly the “Code of Conduct”—was biased because it created a form of strict liability for male students that did not exist for female students. The Code of Conduct prohibited any sexual penetration without effective consent. The Code of Conduct further provided that it was the responsibility of the initiator to make sure that he/she had the consent from his/her partner and that consent could not be given by anyone who was “incapacitated” as a result of alcohol or drug consumption.
 The plaintiff argued that the policy was biased against males because it had a “penetration-based rubric” where the person who penetrates was the initiator. The court rejected this argument, finding that no reasonable jury could find that the Code of Conduct was biased in such a way. The court reasoned that under the definitions listed above, a male or female could be the initiator or recipient. The court also rejected any claim of bias based on disparate impact, as two of the six students accused of sexual misconduct under the applicable disciplinary policy had been found not responsible, and there was no prior claim made by a female student for comparison. 

The authors of this article expect the erroneous outcome standard will be a significant issue as Title IX claims continue to be litigated in this context. Indeed, the Doe v. Boston College complaint alleges raises a Title IX claim based on erroneous outcome. Doe’s claim alleges that the finding that Doe committed a sex offense was the product of disparate treatment of Doe on the basis of his gender. This count cites a number of evidentiary and procedural flaws in the investigation of Doe, including the lack of evidence that he touched A.B., the refusal to wait for the forensic evidence and the disallowance of the private investigator’s testimony. The complaint attributes the purported erroneous outcome to “gender bias against males in cases involving allegations of sexual assault,” alleging that the school’s policies and procedures “created an environment in which it is impossible for a male accused of sexual assault to receive the due process guaranteed by Title IX.”  In support of this allegation, the complaint cites four alleged causes of the discriminatory environment:

1.
Acquittal of an accused male student could result in an investigation by OCR that could lead to the school’s loss of federal funding and/or a civil suit filed by a female complainant;

2.
The officials involved in the process, who are affiliated with the university, have incentive to focus on their own professional roles and careers;

3.
The officials also focus on the best interests of the school and seek to avoid bad publicity for the school; 

4.
External pressures from advocates who seek to change the “campus rape culture.” 

The sufficiency of evidence on this issue in Doe v. Boston College and other similar cases will likely depend on a case-by-case evaluation of the extent to which gender bias may have influenced a Recipient’s decision to find an accused student liable, as well as other evidence that may demonstrate a gender bias, such as a prior history of handling such claims. As these cases continue to be litigated, the courts will likely set further precedent with regard to Title IX claims in this context. 


2.
Selective Enforcement
In order to prevail on a Title IX claim based on selective enforcement, a plaintiff must show a meaningful inconsistency in punishment and that gender bias was a motivating factor behind the inconsistency. Scott v. WorldStarHipHop, Inc., 2011 WL 5082410 (S.D.N.Y. 2011), citing Yusef at 715-716. Typically, this requires a plaintiff to demonstrate that a member of the other gender was in circumstances sufficiently similar to the accused and was treated more favorably by the Recipient. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 756 (E.D. Tenn. 2009).
One example of a circumstance in which a selective enforcement claim has been raised was in a case in which a male and female were both intoxicated and only the male student was charged with sexual assault. Mallory v. Ohio University, 76 Fed. Appx. 634 (6th Cir. 2003). In Mallory, the accused student alleged that the university had selectively enforced the disciplinary proceedings by only bringing a claim against him. The appellate court rejected this argument on the grounds that the incident reports stated that he was able to recall the sexual activity and claimed that it was initiated by the female student, but the female student was unable to recall the incident and unable to consent. 

In order to prove a selective enforcement claim in cases going forward, a plaintiff will be required to demonstrate that a Recipient has actually treated a member of the opposite gender more favorably when that member of the opposite gender has been in circumstances sufficiently similar to the accused. Such a claim would require a full investigation and evaluation of a Recipient’s treatment of accused students and other similarly situated students of the opposite gender. If the investigation does reveal evidence of selective enforcement, this may be a viable cause of action for a plaintiff in a future lawsuit. 



3.
Deliberate Indifference


In order to prevail on a Title IX claim based on a deliberate indifference standard, a plaintiff bears the burden of proving that “an official of the institution who had authority to institute corrective measures had actual notice of, and was deliberately indifferent to, the misconduct.” Mallory, 76 Fed. Appx. at 638. The deliberate indifference must, at a minimum, cause students to undergo harassment or make them liable or vulnerable to it. Patterson v. Hudson Area Schools, 551 F.3d 438, 446 (6th Cir. 2009) (internal citations omitted). A plaintiff can demonstrate deliberate indifference to discrimination only where the recipient’s response to the harassment or lack thereof is clearly unreasonable in light of the known circumstances. Id. In order to prove this claim, a plaintiff must also prove that Recipient’s actions constitute sexual harassment and that the Recipient’s conduct was motivated by gender bias. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 757-758 (E.D. Tenn. 2009).


Similar to the other gender-based Title IX claims, the resolution of a deliberate indifference claim will depend upon a complete investigation of the specific circumstances of a claim. If a plaintiff is in fact able to prove that an official of a Recipient had knowledge of a condition that caused an accused student to be sexually harassed and deliberately ignored the same, such a claim would likely be viable. 

Plaintiffs continue to assert Title IX claims based on deliberate indifference, as the Doe v. Boston College complaint asserts such a claim. Doe alleges that despite actual notice of the school’s alleged misconduct and resulting harm to Doe, the school officials refused to take action to correct the problems. Specifically, the complaint alleges that various school officials were aware of the school’s alleged misconduct in the disciplinary proceeding, the “unlawful finding” that Doe committed “indecent assault and battery,” the “phony” appeal process and Doe’s punishment. The complaint attributes the lack of action to gender bias against males. As with the other Title IX claims, the authors of this article expect that Doe v. Boston College and other similar cases will continue to set additional precedent on these claims as this area of law continues to expand. 


4.
Archaic Assumptions


In order to prevail under an archaic assumptions theory, a plaintiff must prove that a Recipient’s discriminatory actions resulted from classifications based upon archaic assumptions. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 756 (E.D. Tenn. 2009); Mallory, 76 Fed. Appx. at 638. Such claims typically arise in cases in which plaintiffs seek equal athletic opportunities, but could be a viable claim if a Recipient’s allegedly discriminatory behavior in a sexual assault was based upon archaic assumptions about the gender roles in sexual assault claims. Mallory, 76 Fed. Appx. at 638. 


5.
Other Title IX Theories

Plaintiffs have also asserted Title IX theories that are based more directly on the deprivation of due process and other rights of the accused parties. Such claims are typically rooted in allegations that the Recipient has failed to comply with guidance from OCR and/or its own internal policies for handling Title IX claims. As referenced above, the Bleiler court assumed without deciding that the plaintiff had a private right of action to pursue a Title IX claim arising out of the Recipient’s alleged violations of Department guidance. In doing so, the court recognized that another trial court opinion in a Tennessee federal court had reached the opposite conclusion. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 758 (E.D. Tenn. 2009). 

The Bleiler court stated that a plaintiff could survive summary judgment on such a claim by showing a genuine dispute of material fact on one of three issues: 1) whether the Recipient’s policies were in compliance with the Department’s guidance; 2) whether the Recipient was in compliance with its own policies; and 3) whether the Recipient acted arbitrarily and capriciously in dismissing the plaintiff. The Bleiler court applied an arbitrary and capricious standard after determining that the plaintiff was not entitled to federal constitutional due process because Holy Cross is a private institution. The court found that the college had sufficient disciplinary procedures and that the college had applied those procedures equitably, affording the plaintiff all due process he was entitled to. In particular, the court noted that the college provided sufficient notice to students of the applicable procedures; the procedures allowed for an adequate, reliable and impartial investigation of complaints; the procedures provided the opportunity for both parties to present witnesses and other evidence; and the procedures provided prompt notice of the final outcome. In addition, the court found that the policies provided sufficient mechanisms to address conflicts of interest and provided training to those involved in proceedings. 


Nonetheless, plaintiffs continue to raise Title IX claims that are rooted in violations of Department guidance and due process rights. The Doe v. Boston College complaint raises such a claim in a count for declaratory judgment. The declaratory judgment count begins from the premise set forth in the 2001 Guidance that the procedures adopted by Recipients for Title IX compliance must accord due process to both parties involved. This count goes on to assert that the school’s policies violate Title IX and applicable regulations, including the requirements that procedures comport with due process and that the procedures be “prompt and equitable.” The complaint cites a number of perceived deficiencies in that regard, such as the lack of a requirement for a stenographic record of hearings, the failure to provide an unbiased tribunal, the refusal to allow a fact witness to testify and the failure to wait for the forensic evidence that Doe believes exonerated him. As with the other Title IX theories, the viability of a Title IX claim based on violations of Department guidance and due process rights remains an evolving issue. 

C.
Negligence


Another issue that the authors of this article expect will be litigated as lawsuits continue to arise in this context is whether Recipients owe a duty to the accused students that is actionable in a negligence claim. A specific duty issue that will likely be litigated is whether a Recipient voluntarily assumes a duty to perform disciplinary proceedings with due care by agreeing to undertake the responsibility for Title IX investigations. For example, Massachusetts courts recognize the doctrine that a duty voluntarily assumed must be performed with due care. Mullins v. Pine Manor College, 389 Mass. 47, 52 (1983). In fact, the Pine Manor case acknowledged the applicability of this doctrine on college campuses. Pursuant to the Pine Manor case, a school voluntarily undertakes to render a service, a duty exists to perform that service reasonably if either 1) the failure to exercise due care increases the risk of harm; or 2) the harm is suffered because of the students’ reliance on the undertaking. Id. at 53-54. 

This theory may be applicable to the lawsuits that are the subject of this article on the grounds that Recipients have undertaken the role of investigators and arbiters of claims of sexual assault on campus. Therefore, Recipients may have a duty to perform this role with due care and in a manner that is reasonable as to all parties. This issue was not addressed by the court’s summary judgment decision in Bleiler and the viability of this theory remains an open question. This theory is raised in the Doe v. Boston College complaint, as Doe alleges that BC voluntarily assumed certain duties with regard to the investigation and handling of his claim and failed to do so in a reasonable manner. The Doe complaint also asserts claims for negligent and intentional infliction of emotional distress on the same grounds.  


This theory will likely be litigated in the Doe v. Boston College case as well as any other claim that arises in a similar context. While the general principle remains good law in accordance with the Pine Manor case, it remains to be seen whether a court will find that schools have assumed a duty to conduct disciplinary proceedings for sexual harassment claims with due care. 

D.
Constitutional Due Process Violations



1.
Public Universities and Colleges


The Fourteenth Amendment to the United States Constitution provides that no state shall deprive any person of life, liberty or property without due process of law. A student’s interest in pursuing an education is included within the Fourteenth Amendment’s protection of liberty and property. Gorman v. University of Rhode Island, 837 F.2d 7, 12 (1st Cir. 1988). Federal courts have held that students facing expulsion or suspension from public educational institutions are entitled to due process. Id.

Where due process applies to such claims, the next level of inquiry is the extent of due process that students are entitled to. Due process is a “flexible standard which varies depending upon the nature of the interest affected, and the circumstances of the deprivation.” Id.  In the context of school disciplinary hearings, courts have held that that a student must be afforded, at a minimum, “some kind of notice and… some kind of hearing.” Goss v. Lopez, 419 U.S. 565, 579 (1975). For example, in Goss, the court determined that students facing a suspension of ten days or less were entitled to “notice of the charges against him and, if he denies them, an explanation of the evidence the authorities have and an opportunity to present his side of the story.” Goss v. Lopez, 419 U.S. 565, 581 (1975). Although courts have not established a bright-line test for the amount of due process that a student is entitled to, they have cautioned that courts ought to avoid imposing the “procedural requirements of a common law criminal trial” on schools. Gorman, 837 F. 2d at 16. Instead, courts have applied a more flexible standard by which the competing interests of the students and the school will be evaluated to determine the appropriate level of due process that will be afforded to a student. 

An important factor to be considered in evaluating the level of due process to be afforded to a student in a disciplinary hearing is the seriousness of the charge against the student and the corresponding potential consequences. Gomes v. University of Maine System, 365 F. Supp. 2d 6, 16 (D. Maine 2005). The Gomes court described this interest as “compelling” in the case of students who are accused of sexual assault and face expulsion or suspension. Id. The court recognized that an adverse finding could interfere with the students’ later opportunities for higher education and employment and impact their personal life, education, employment and public engagement. Id. The court also recognized the students’ interest in avoiding an erroneous deprivation of their interests through the university’s procedures. Id. The primary competing factor is a recognition that the administrative process and hearing is designed to avoid “formalistic and adversarial procedures.” Id. 

The Gomes court evaluated a claim of deprivation of due process in the context of a student accused of sexual assault and found no viable due process claim under the facts of that case. The court specifically addressed claims related to the school’s failure to share relevant documents with the accused and noted that there is no formal right to discovery in a student disciplinary hearing. Id. at 18. Nonetheless, although the court found no due process violation under the circumstances of that case, the court recognized a “potentially significant” issue where some of the documents had been shared with the complainant but not the accused. Id. This recognition suggests that where the facts of a different case do not support this unequal sharing of documents, a plaintiff may have a viable due process claim.
 The court also found that due process in this context did “not necessarily require students be given a list of witnesses and exhibits prior to the hearing, provided the students are allowed to attend the hearing itself.” Id. at 23. In addition, the court noted that the “weight of authority is against representation by counsel at disciplinary hearings, unless the student is also facing criminal charges stemming from the incident in question.” Id. at 27, quoting Gorman. Furthermore, the Gomes court recognized that an impartial and independent adjudicator is a “fundamental ingredient of due process,” but found no violation due to a lack of evidence of impartiality. Id. at 31. In doing so, the court stated that the alleged prejudice must be evident in the record and not based in speculation or inference. Id. 
The implication of the cases discussed above is that a student accused of sexual assault at a public university is entitled to due process rights. The scope of those due process rights will depend upon a court’s balancing of the competing interests of the accused and of the university and will likely be analyzed in a similar manner as in Gomes. 



2.
Private Universities and Colleges

Courts typically find that students at private universities and college are not entitled to the due process rights provided at public universities. Schaer v. Brandeis University, 432 Mass. 474, 482 (2000). Even under that standard, however, a private university may not arbitrarily or capriciously dismiss a student. Coveney v. President & Trustees of the College of the Holy Cross, 388 Mass. 16, 19 (1983). 

One issue that has not yet been litigated is whether the guidance of OCR, in combination with the threat of revocation of federal funding, could render the actions of Recipients “state action” for purposes of a constitutional due process claim. In order to determine whether a private actor may be considered a state actor, courts must examine:

1.
Whether there was a sufficient nexus between the state and the private actor which compelled the private actor to act as it did;   

2.
Whether the private actor has assumed a traditionally public function; or

3.
Whether there is a sufficient “symbiotic relationship” between the state and the private actor so that the state might be recognized as a joint participant in the challenged activity. 

Missert v. Trustees of Boston University, 73 F. Supp. 2d 68 (D. Mass. 1999). The potentially applicable prong of this standard would be the first prong, which is often referred to as the compulsion/nexus factor. The principal case on that issue is Blum v. Yaretsky, 457 U.S. 991 (1982). That case involved claims by Medicaid patients who challenged decisions by nursing homes to discharge or transfer patients without notice or an opportunity for a hearing. Blum, 457 U.S. at 993. The Supreme Court analyzed the issue of whether these decisions could be considered state action so that the protections of the Fourteenth Amendment would be applicable. 


The alleged state action in Blum arose out of the involvement of the Medicaid program. The Medicaid program provides federal assistance to states that choose to reimburse certain medical costs incurred by low-income citizens. Id. At 993-994. Nursing homes chosen by Medicaid patients are directly reimbursed by the state for the reasonable cost of health care services. Id. at 994. Federal regulations require nursing homes to establish utilization review committees (“URC”), which consist of physicians who would periodically assess whether patients were receiving the appropriate level of care and whether the patient’s continued stay in a given facility was justified. Id. at 995. The URC at the subject nursing home determined that the respondents should be transferred to a lower level of care. Id. The officials responsible for administering the Medicaid program prepared to reduce or terminate payments to the nursing home for the respondents’ care. Id. After an administrative hearing, state social service officials affirmed the decision to discontinue benefits unless respondents accepted a transfer to a lower level of care. Id. The respondents alleged that these actions violated their rights under state and federal law and under the Due Process Clause of the Fourteenth Amendment. Id. at 996. 


The majority opinion started from the general premise that “the mere fact that a business is subject to state regulation does not by itself convert its action into that of the State for purposes of the Fourteenth Amendment.” Id. at 1004. Instead, the complaining party must show that “there is a sufficiently close nexus between the State and the challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the State itself.” Id. The Court noted that “a State normally can be held responsible for a private decision only when it has exercised coercive power or has provided such significant encouragement, either overt or covert, that the choice must in law be deemed to be that of the state.” 


The majority opinion determined that the complained-of activities were not state action because there was not a sufficient nexus or level of coercion from the state. That opinion emphasized the fact that the respondents did not challenge the adjustment of benefits by the state, but instead challenged the decision to move the patients to a different level of care. Id. at 1005. According to the majority, those decisions were made by physicians and nursing home administrators, who were private parties and the mere fact that the state responded to these decisions by adjusting benefits was insufficient to render it state action. 

While the majority’s opinion sets forth the applicable standard on this issue, the Blum case is also noteworthy for Justice Brennan’s dissent, which strongly asserted that the majority had improperly applied that standard to the circumstances of that case. See id. at 1012 (Brennan, J., dissenting). Justice Brennan cautioned that “[i]f the Fourteenth Amendment is to have its intended effect as a restraint on the abuse of state power, courts must be sensitive to the manner in which state power is exercised.” Brennan advocated for a “realistic and delicate appraisal of the State’s involvement in the total context of the action taken.” 


Brennan argued that the majority’s analysis was “demonstrably flawed” as it applied to the circumstances of Blum. Most notably, Brennan disagreed with the majority’s fundamental premise that the decision to transfer a nursing home resident to another level of care involved nothing more than a physician’s independent judgment. Instead, Brennan believed that the state was intertwined in these decisions because the level-of-care system was a legislative construct “designed to serve governmental cost-containment policies.” Further, Brennan asserted that although the decision on level of care had a “medical nexus,” the use of “utilization reviews” to evaluate whether a patient is more suited for one of two legislatively created imprecise levels of care further implicated the role of the state. Furthermore, Brennan concluded that the state’s involvement in the Medicaid program extended to “supplying the standards to be used in making the delegated decision.” In fact, Brennan expressly noted that the state “prescribes, with as much precision as is possible the standards by which individual determinations are to be made.” For instance, New York’s regulations, which are cited in the dissent, mandate that a nursing home operator “shall” admit a patient only on physician’s orders and in accordance with the patient assessment criteria and standards as promulgated and published by the department.” Thus, Brennan concluded, “there is, of course, no doubt, that the state is directly and solely, ‘responsible for the specific conduct of which the plaintiff complains’, even if it has chosen to authorize a private party to implement that decision.”  While Brennan recognized that not every action by a private institution intertwined with the state is state action, he stated that “when the State directs, supports, and encourages those private parties to take specific action, that is state action.” 

While courts in Massachusetts and other jurisdictions are generally hesitant to afford due process rights to students at private colleges and universities or to find state action on the part of such institutions, it remains an open question whether Brennan’s analysis may be applicable to the government’s increased involvement in Title IX matters since the Dear Colleague Letter. As discussed above, the Dear Colleague Letter informed Recipients that in order to avoid revocation of substantial federal funding, the schools must apply a preponderance of the evidence standard and other procedural mechanisms. Although the mere fact that schools are regulated or receive federal funding, on their own, is generally not enough to satisfy the state action requirement, there may be an issue when the specific circumstances here are examined, as OCR has arguably mandated specific standards to be used in these cases. 


As discussed above, Recipients face real and severe consequences if they are deemed to be non-compliant with Title IX. OCR, through the 2001 Guidance, the Dear Colleague Letter and other guidance documents, has advised schools that in order to avoid these consequences, they must comply with the guidance provided by the state. Where this guidance involves issues that relate to due process, such as the applicable burden of proof, a plaintiff could assert that the state’s involvement constitutes the necessary level of nexus/compulsion to implicate state action. 


Ultimately, the state action issue remains an open one. Although the courts’ reluctance to implicate state action in the context of private universities and colleges presents an initial hurdle that a plaintiff would have to overcome, this analysis may provide an additional theory of relief under which a plaintiff may seek a remedy for perceived violations of due process and fundamental fairness.  

VI.
CONCLUSION


Lawsuits filed by accused students against Recipients will likely continue to be an emerging area of litigation in coming years. At this stage, the viability of various causes of action remains an open question, as there is very little precedent and the precedent that does exist will likely not preclude claims under different factual circumstances. As more and more lawsuits are filed, the authors of this article expect that the legal issues discussed in this article, among others, will be litigated and resolved in accordance with the analysis set forth above. 

Should you have any questions or concerns regarding such matters, please feel free to contact Mark W. Shaughnessy or Jeffrey E. Dolan of Boyle, Shaughnessy & Campo, P.C. at (617) 451-2000.  

� The debate regarding the appropriate balance between prevention of sexual assault on college campuses and preservation of rights of the accused is beyond the scope of this article. Likewise, this article does not seek to discuss the merits of any proposed reforms or the criticisms raised by various parties. While the article provides an overview of these issues, this information is included solely to provide context for the legal analysis and to provide the reader with an understanding of the climate out of which the lawsuits have arisen. 


� See Stephen Henrick, A Hostile Environment for Student Defendants: Title IX and Sexual Assault on College Campuses, 40 N. Ky. L. Rev. 49 (2013). 





� See 20 U.S.C. §§ 1681 et seq.; 34 C.F.R. Part 106. 


� See 34 C.F.R. § 106.4. 


� This article is not intended to provide a comprehensive review of OCR guidance with regard to sexual harassment involving students. This overview of Title IX and OCR guidance is included to provide context for the analysis of the lawsuits that are the focus of this article and therefore focuses on issues that have arisen in those lawsuits. For a more expansive discussion of the history of OCR guidance, see Stephen Henrick, A Hostile Environment for Student Defendants: Title IX and Sexual Assault on College Campuses, 40 N. Ky. L. Rev. 49 (2013). 
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� The allegations discussed in this portion of the article are taken from pleadings and court filings in the respective cases. The authors of this article recognize that the parties did not fully litigate the allegations of the respective plaintiffs. The allegations are presented in this article to provide specific examples of issues that have been raised by plaintiffs in these cases and not to suggest that any such allegations were with or without merit in any given case.  


� Massachusetts courts have typically assumed without deciding that handbooks are enforceable contracts for the purposes of such a claim. 


� The court in Bleiler assumed without deciding that the plaintiff had a private right of action to pursue a Title IX claim arising out of the Recipient’s alleged violations of Department guidance. In doing so, the court recognized that another trial court opinion in a Tennessee federal court had reached the opposite conclusion. Doe v. Univ. of the South, 687 F. Supp. 2d 744, 758 (E.D. Tenn. 2009). Thus, Massachusetts courts have not directly decided the issue of whether violations of Department guidance are actionable under Title IX. 


� The handbook made a distinction between incapacity and intoxication, defining incapacity as a state where a person lacks the capacity to appreciate the fact that the situation is sexual or cannot appreciate the nature and/or extent of the situation.  


� The court cited “tight time constraints, a general rule against imposing discovery requirements on university disciplinary proceedings, the Complainant’s access to the same material from a non-university source, and the Plaintiffs’ failure to identify the statement itself” as factors that led them to find no claim for deprivation of due process. Id. at 22. 
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